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TERMS & CONDITIONS

ULTRALON FOAM INTERNATIONAL LIMITED TERMS AND CONDITIONS FOR SALE OF GOODS

DEFINITIONS

1.1

Unless the context otherwise requires, the following definitions shall
apply to these terms and conditions:

“Company” means Ultralon Foam International Limited or any other
company in the Skellerup Group that supplies goods to the Buyer in
accordance with these terms and conditions.

“Buyer” means the purchaser of the goods from the Company shown on
the front of this form or on any order.

“Default rate” means the base lending rate charged by the Company’s
bank plus a margin of 5 per cent per annum.

“Goods” means those goods supplied to the Buyer.

“Services” means those services supplied to the Buyer.
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“Accessions”, “commingled goods”, “inventory”,

n o n ou ”

perfect”, “Non-
Purchase Money Security Interest”, “proceeds”, “Purchase Money
Security Interest”, “secured party”, “security interest” and ‘verification
statement” have the meaning given to such terms in the PPSA or that

may be taken from their use in the PPSA.

“PMSI” means a Purchase Money Security Interest as this term is
defined in the PPSA.

“PPSA” means the Personal Property Securities Act 1999 and
associated regulations.

“Incoterms 2020” means the International Rules for Interpretation of
Trade Terms produced by the International Chamber of Commerce which
came into force on 1 January 2020, and as amended from time to time.

SUPPLY

2.1

2.2

The goods will be supplied to the Buyer on these terms and conditions
unless the Company agrees in writing to change them. Placement of an
order by the Buyer will be deemed to be acceptance of these terms and
conditions by the Buyer.

The Company will not be bound by any conditions included in the Buyer's
order unless it accepts them in writing.

PRICE

3.1

3.2

3.3

The price for the goods shall be the price agreed between the Company
and the Buyer at the date of the order or if no such agreement is made
then the current wholesale price charged by the Company at the date of
delivery. The price does not include charges for freight, taxes, insurance
or duties unless otherwise agreed between the Company and the Buyer.
Any price agreed between the Company and the Buyer at the date of the
order may be varied by written notice by the Company to the Buyer to
reflect the actual change in the Company’s costs if the cost of materials,
freight rates, taxes, government charges, duties and/or exchange rates
are increased between the date of the order and the date of delivery.
Quotations issued by the Company are subject to acceptance within
thirty (30) days, after which they shall lapse.

PAYMENT

4.1

4.2

The Company may invoice the Buyer for the price when the goods are
dispatched from the Company’s premises.

The Buyer shall pay for the goods no later than the 20th of the month
following date of invoice and if the Buyer fails to pay on or before due

date the Buyer shall pay interest at the Default Rate, calculated on a daily

basis, from the due date until payment is made in full, both before and
after court judgement.

4.3 Payment by cheque, bill of exchange or other negotiable instrument will
not be considered as payment until actually paid or honoured.

4.4 The Buyer shall pay the price in full (including where any amount is in
dispute) and shall have no right to set off against the price any claims
which the Buyer might have against the Company.

4.5 The price shall become immediately payable regardless of the terms of
payment and the Company may take immediate action to recover the
price including any legal or collecting costs (on an indemnity basis) if the
Buyer is in default under this Agreement, commits an act of bankruptcy
or goes into liquidation or receivership or enters into a creditors
composition or has its credit standing impaired in any other way.

4.6 In the event of sequential contracts or deliveries of goods, money paid
by the Buyer to the Company will be applied by the Company to the
earliest-in-time delivery or contract that is unpaid or has a portion unpaid
for the purposes of determining the continued existence of PMSIs taken
by the Company with respect to particular deliveries or goods.

5. DELIVERY

5.1 For goods being delivered to New Zealand based buyers, delivery shall
be made to the Buyer when the goods are first despatched from the
Company's premises unless agreed otherwise between the parties.

5.2 For goods being delivered to buyers based outside of New Zealand,
unless agreed otherwise in writing between the parties, goods will be
supplied to the Buyer FOB (Incoterms 2020). Delivery will occur at the
named port of shipment and the relevant provisions of Incoterms 2020
will apply accordingly, subject to these terms and conditions.

5.3 The Company will use reasonable endeavours to see that deliveries are
maintained according to schedule but any period or dates quoted for
delivery are to be regarded as approximate only.

5.4 Goods may be delivered in instalments and each delivery shall be
regarded as a separate contract.

5.5 The Company may stop future deliveries until the Buyer has paid for all
previous deliveries.

5.6 If the Company is unable to deliver the goods because of any cause
beyond its control it may suspend delivery or cancel the Buyer’s order
without incurring any liability for loss or damage suffered by the Buyer.
The Buyer shall not cancel or refuse delivery of any suspended order.

6. SERVICES
6.1 To the extent that the Company provides any services to the Buyer:

a. The price for the services shall be the price agreed between the
Company and the Buyer at the date of the order, and any price
agreed between the Company and the Buyer at the date of the
order may be varied if wages, salaries, cost of materials, taxes,
government charges or insurance rates are increased between
the date of the order and the date the services are provided;

b. Payment for services shall be made in accordance with clause
4

c. The Company will use reasonable endeavours to see that those
services are provided to the Buyer by the time agreed by the
parties, or if no time for provision of the services is agreed by
the parties, within a reasonable time of the date of order; and

d. Those services will be provided with due care and skill, but the
Company will not be liable to the Buyer for any loss or damage
to the goods or the Buyer’s other property in connection with
the services (including where the Buyer’s property is in the
Company's possession).

7. OWNERSHIP AND THE PPSA
7.1 Ownership of the goods shall not pass to the Buyer and any proceeds of
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sale of the goods shall belong to the Company until the Buyer has paid
for the goods in full.

7.2 The Buyer acknowledges and agrees that the Company may register a
financing statement in relation to any security interest that the Company
has in respect of the goods and their proceeds on the Personal Property
Securities Register and that such security interest survives until the
goods are fully paid for.

7.3 Until payment to the Company has been made in full for the goods, the
Buyer acknowledges and agrees that:

a. The Company supplies the goods to the Buyer on the condition
that the Company has a PMSI in the goods;

b. Inrelation to goods that are inventory, the Buyer will not allow
any Non Purchase Money Security Interest to arise in respect of
the goods unless the Company has perfected its PMSI prior to
the Buyer’s possession of the goods;

c. The Buyer will not permit the goods to become accessions or
commingled with the other goods or mass if the Company has
not perfected any security interest that the Company has in
relation to the goods; and

d. If the Buyer (notwithstanding clause 7.1 of this agreement)
sells the goods prior to payment for the same to the Company,
the Buyer will pay the proceeds arising from that dealing
into a separate account with separate records so that those
proceeds remain identifiable and traceable to that dealing and
the goods. The Buyer agrees that there will be no other funds in
the account. If the Buyer further deals with such proceeds, the
Buyer will manage that dealing or dealings in a manner having
the result that the proceeds remain identifiable or traceable to
the original goods. If the Buyer sells the goods prior to payment
for same to the Company, all claims which the Buyer holds
against third parties shall be handed over to the Company.

7.4 If the Company perfects any security interest that the Company has in
relation to the goods, the Buyer will not do anything that results in the
Company having less than the security or priority position in respect of
the PPSA that the Company assumed at the time of that perfection.

7.5 The Buyer irrevocably gives the Company and its agents the right to
enter upon the Buyer’s premises, without giving notice and without being
in any way liable to the Buyer, or to any person or company claiming
through the Buyer, if the Company has sufficient cause to exercise any
rights that the Company has under section 109 of the PPSA.

7.6 If the Company is a secured party under the PPSA:

a. The parties contract out of part g of the PPSA in the following
manner: the rights and obligations contained in sections 114(1)
(a), 125,129, 133, and 134 of that Part do not apply between
the Company and the Buyer; and

b. The Buyer waives its rights granted in sections 121 and 131 of
the PPSA. Further, in accordance with section 148 of the PPSA,
the Buyer waives its right to receive any financing statement or
financing change statement from the Company.

7.7 The Buyer will assist the Company by completing any formalities or
providing any information required by the Company such that the
Company may establish and maintain the best security position that
it is entitled to under the PPSA.

RISK

8.1 The risk in the goods shall pass to the Buyer upon delivery, as defined

under either clause 5.1 or 5.2, even though ownership of the goods may
not have passed to the Buyer.
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particular contract to deliver goods shall be voidable at the Company’s
option by giving notice to the Buyer. The Company may, in addition,
postpone or delay performance of its obligations pending the obtaining
of any such licence or authorisation.

9.2 The Buyer shall immediately notify the Company of the grant or any

absolute or qualified refusal to grant a requisite import licence, or
authorisation, or both.

10. DESCRIPTION

10.1

10.2

The Buyer shall rely upon its own judgement as to the nature, quality and
condition of the goods and their suitability for any purpose and not upon
any representation made by the Company. Any description of the goods

given by the Company shall not constitute a sale by description.

An inspection by the Buyer of a sample of the goods shall not constitute
a sale by sample.

11. WARRANTIES AND LIABILITY

1.1

This clause 11.1 shall only apply where the goods are being acquired
for the purposes of trade. To the extent permitted by law, the Buyer
agrees that having regard to all the relevant circumstances, it is fair and
reasonable that:

a. The statutory guarantees under the Consumer Guarantees Act
1993; and

b. Sections 9, 12A, 13 and 14(1) of the Fair Trading Act 1986, do
not apply to these terms and conditions.

To the maximum extent permitted by law:

a. All representations or terms (including any condition or
warranty expressed or implied by law, statute or otherwise) not
expressly included in these terms and conditions are hereby
expressly excluded; and

b.  The provisions of Part 3 of the Contract and Commercial Law
Act 2017 do not apply to these terms and conditions.

Notwithstanding any other provision:

a. The Company’s total liability arising from or in connection with
the supply of any goods or otherwise relating to these terms
and conditions shall be limited to the price of the goods or the
actual loss or damage suffered whichever shall be the lesser;
and

b. Under no circumstances will the Company be liable for any
indirect or consequential loss of any kind whatsoever.

The limitations and exclusions in clause 11.3 apply irrespective of the
legal basis for the claim, including in contract, tort (including negligence),
equity, statute, or otherwise.

The Buyer agrees to indemnify and keep indemnified the Company from
and against all costs, damages and expenses incurred by or recovered
against the Company in respect of any claim for infringement of any
third party’s intellectual property rights through the manufacture or sale
of goods where the Buyer has instructed the Company to produce those
goods or has provided the relevant materials to the Company.

12. DAMAGE OR LOSS IN TRANSIT

121

12.2

The Company will arrange the freight of the goods if requested by the
Buyer in which case the Company shall insure the goods and charge the
cost of the freight and the insurance to the Buyer.

If the goods are damaged, lost or destroyed in transit the Buyer shall
make a claim against the insurer and in doing so shall comply with the
insurer’s requirements with regard to the claim.

13. CANCELLATION

IMPORT AND EXPORT LICENCES 13.1
9.1 Where an import licence, a foreign exchange control authorisation or
similar authorisation is required, the Buyer shall use best endeavours
to obtain it sufficiently prior to the expected date of import. Subject to
clause 9.2, if the requisite licence or authorisation cannot be obtained in
time to effect timely delivery or within a reasonable time subsequent, the 13.2
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The Buyer shall not be entitled to cancel any order or any part of an order
without the written consent of the Company and then only if it agrees to
reimburse the Company for all costs (including the costs of reallocating
labour and materials and tooling costs) directly or indirectly incurred by
the Company to the date of cancellation.

The Company shall be entitled to cancel any order if the Buyer being a
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company or body corporate shall go into liquidation or receivership or
being a person shall become bankrupt, or if the Company or the Buyer is
refused any requisite export or import permits in respect of the goods,
or if the Buyer is in default of any payment obligation to the Company in
respect of any previous order.

14. ENFORCEABILITY
14.1 Each provision of these terms and conditions is severable in whole or
in part and if any provision is held to be illegal or unenforceable for any
reason, only the illegal or unenforceable portion shall be affected and the
remainder shall remain in full force and effect.

INTELLECTUAL PROPERTY RIGHTS
15.17 Notwithstanding the Company’s right to charge a fee for development
costs, and unless there is an express written term to the contrary, the

15.

property in all designs, sketches, formulations and specifications and
all dies, tools and other manufacturing items and all other intellectual
property rights shall be and remain that of the Company.

16. PRIVACY ACT

16.1 The Buyer agrees that the Company may collect (including from third
parties), use and disclose personal information about the Buyer for
purposes related to its provision of the goods. The Company will collect,
use and disclose personal information in accordance with all applicable
privacy laws (including the Privacy Act 2020) and its privacy policy which
applies at the relevant time.
The Buyer warrants that where it provides personal information
(as defined in the Privacy Act 2020) to the Company, the Buyer has

16.2

all consents necessary to collect, use and disclose that personal

information.
16.3 The Buyer agrees that the Company may use any information it has
about the Buyer relating to the Buyer’s credit worthiness and may
give that information to any other person including any credit or debt
collection agency for credit assessment and debt collection purposes.
16.4 The Buyer must promptly notify the Company of any change in
circumstances that may affect the accuracy of information provided by

the Buyer to the Company.

17. GOVERNING LAW
17.1 These terms and conditions are governed by the laws of New Zealand.
The Buyer and Company each irrevocably submit to the exclusive
jurisdiction of the New Zealand courts and waive any right to object to
proceedings being brought in those courts on the basis that proceedings

have been brought in an inconvenient forum.

18. ENTIRE AGREEMENT
18.1 These terms and conditions, quotations accepted in accordance with

clause 3.3, and any terms accepted under clause 2.2 are the entire

agreement between the Company and the Buyer for the supply of

the goods, and replace any earlier correspondence, discussions and

agreements on the supply of the goods (either oral or written) and any

documents provided to the Buyer.

19. AMENDMENTS
19.1 The Company may from time to time amend these terms and conditions

by posting the updated terms on the Company’s website or by notifying

the Buyer in writing of the change. Such amendments will apply to any

subsequent orders made by the Buyer.

PRIVACY POLICY

Ultralon Foam International Limited (“Ultralon”, “we” or “us”) has adopted this
Privacy Policy to ensure that we handle personal information in accordance with
the Privacy Act 2020. This Privacy Policy sets out the types of information that

we gather, how it is used and protected, and how you can contact us in relation to
your personal information.

THE PERSONAL INFORMATION WE COLLECT

Ultralon Foam International Limited will collect personal information when it is
necessary for one or more of our business functions or activities. We collect this
information from you directly, including when you use our websites, in application
forms, in orders, and in any other way.

The information we collect from you may include:
Your name, address, and contact details;
A record of any queries you have made;
A record of transactions.

COOKIES

We use cookies, and similar technology, on our websites to collect information
about your browser and your activities on our website as well as information
about your device. Cookies are files placed on your device which we use to
analyse how people use our websites and help us improve our website, including
by using analytical tools.

You can change your settings so your device does not accept cookies. If you do
that you may not be able to use all the functionality on our website.

OUR USE OF PERSONAL INFORMATION

We use the personal information collected from you for the following purposes:
To approve orders you wish to make, fulfil those orders and contact you
about orders;
To confirm your identity;
To provide you with information you have requested;
To follow up or pursue any queries you make; and
For staff training purposes.

We will only contact you by email or text message with marketing material where
you have provided your express opt-in consent to receiving marketing messages.

STORAGE AND RETENTION

Ultralon Foam International Limited is dedicated to keeping personal information
secure. We will take all reasonable steps to ensure that the personal information
provided by you is protected from misuse and loss, and from unauthorised
access, modification, or disclosure. Once your personal information is no longer
needed for the purpose it was collected, we will take all reasonable steps to delete
or destroy it.

ACCESS AND CORRECTION OF YOUR PERSONAL INFORMATION
You have rights of access to and correction of personal information that Ultralon
Foam International Limited holds. You may correct or change the information
collected at any time and as often as necessary. To access, correct, or change
your personal information, contact us by emailing

privacy@ultralon.co.nz

DISCLOSURE OF PERSONAL INFORMATION
Ultralon Foam International Limited does not sell, rent, or otherwise make
available any personal information to third parties. However, for the purpose of
providing services to you, personal information may, as required, be transferred to
or handled by:

Our associated companies;

Credit reference agencies or other credit providers; and

Government or statutory authorities.

CHANGES TO PRIVACY POLICY

We may update this Privacy Policy from time to time, and if we do, we will post
the updated policy on our website. The date it was last updated is set out above.
If you do not accept the contents of this Privacy Policy, please do not provide us
with your personal information.
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